MAP Foundation Briefing Paper:  Putting Women Migrant Workers into ASEAN 
Oct 2010


Introduction
Putting Women Migrant Workers into ASEAN: Are they not already in ASEAN working in the export industries?  Are they not already supporting the middle and upper classes of ASEAN by providing cleaning and child care services? Are they not already working in significant numbers in agriculture, horticulture, entertainment, food processing, sales and a host of other important work? Indeed, the labour of women migrant workers is already in ASEAN, but the rights, the dignity, and the respect for women migrant workers is not yet there.  However, with several important human rights processes evolving at this time, it is valuable for migrant women to be aware of the current instruments and mechanisms that protect their rights and understand how to engage in these international and regional processes. 
This briefing paper will introduce pertinent instruments and mechanisms for migrant women workers which will then be presented and discussed further during the workshop.  The paper also seeks to measure the situation of migrants in Thailand against the obligations of the receiving states already delineated in the ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers (Para 5-10) and poses questions regarding the particular impact on migrant women.  The questions seek to facilitate a gender-based analysis and the development of recommendations on how to ensure that the rights, respect and dignity of migrant women are properly put into ASEAN. 
Human Rights Instruments and Mechanisms

The leading human rights instrument discussing migrants, the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, entered into force in 2003 but still has a very low number of ratifications.  Within ASEAN, only the Philippines has fully ratified the Convention, although Cambodia and Indonesia are signatories. 
  It should be noted that these three countries are source countries of migrants, and none of the receiving countries in ASEAN or even any receiving countries internationally have ratified the Convention.  The low number of ratifications undermines the influential power of the treaty especially within the Southeast Asian region.  
In 2008, the CEDAW Committee (Committee for the Convention on the Elimination of all forms of Discrimination Against Women) issued General Recommendation No. 26 on Migrant Women specifically detailing the obligations of countries of origin, transit countries and countries of destination for women migrant workers.  As CEDAW has been ratified by all countries in the region it is an important tool for advocacy for migrant women’s groups.  However, because the Committee is charged with looking at all areas of discrimination against women, there are limitations on the amount of attention it can focus solely on women migrant workers.   
 In 2010, the International Labour Organisation (ILO) discussed the issue of decent work for domestic workers at their annual conference.  The hopes were to create an International Convention and Recommendation to protect the labour rights of domestic workers; a group of workers who are mainly migrant women and whose rights have been commonly excluded from national labour laws.  A proposed draft of the Convention will be discussed further and be put up for adoption at the International Labour Conference in 2011.  Migrant women groups should participate and engage in contributing to the development of the convention/recommendation, lobbying for its adoption and then its incorporation into national laws.    
The advent and growth of regional bodies has generally been viewed as a positive development for human rights.
  As smaller entities, regional bodies are thought to possess greater contextual understanding and ability to handle issues and problems specific to the area than the United Nations system can practically accomplish.  In 2007, the regional body for Southeast Asia, ASEAN (Association of Southeast Asian Nations), comprised of ten member states: Indonesia, Malaysia, Philippines, Singapore, Thailand, Brunei Darussalam, Viet Nam, Lao PDR, Myanmar and Cambodia, ratified the ASEAN Charter, establishing a legal and institutional framework for ASEAN.  The charter declared one of the purposes of ASEAN to be the promotion and protection of human rights and fundamental freedoms.  
Article 14 of the Charter required ASEAN to create a Human Rights Body and on 24 October 2009 ASEAN established the ASEAN Intergovernmental Commission on Human Rights (AICHR).    However, the current terms of reference for the AICHR have been widely criticised for its lack of a protective function; failure to perform investigations, handle complaints, or issue statements on human rights violations.  Instead, the primary focus of the AICHR is the “promotion” of rights which is anticipated to be mainly information and education campaigns. 
 On 7 April 2010 ASEAN inaugurated the ASEAN Commission on the Promotion and Protection of the Rights of Women and Children (ACWC), which is “aimed to promote the well-being, development, empowerment and participation of women and children in the ASEAN community.”  However, it is believed that the ACWC suffers from the same lack of force as the AICHR, focusing mainly on the promotion of rights.  It is also believed that ACWC is set to make anti-trafficking measures the main source of protection for women and children.   

Another area of human rights issues identified by ASEAN was the rights of migrant workers in the region, and in 2007 it agreed to the Declaration on the Protection and Promotion of the Rights of Migrant Workers.  The Declaration is a short non-binding document which details obligations of sending countries, receiving countries and of ASEAN generally.  The ASEAN Committee on Migrant Workers (ACMW) was set up and is assigned to develop an “ASEAN Instrument” to “implement” the declaration.   The instrument should define and elucidate the rights of migrant workers as well as the precise duties and responsibilities of the receiving and sending states.
The issuance of the declaration, the creation of a specific regional body on migrant workers and future “instrument” all pose opportunities for civil society to engage and advocate directly on the issue of migrant worker rights.  In fact, civil society has already developed the ASEAN Civil Society Proposal for the ASEAN Framework Instrument on the Promotion and Protection of the Rights of Migrant Workers through a two-year participatory and consultative process with migrant groups in every country of the region.  In May 2009, the proposal was submitted to the ACMW members and ASEAN Secretariat during the Senior Labour Officials Meeting (SLOM).  However, until now the Committee has neither given any recognition of the proposal nor invited any input from civil society during its own drafting process.  
ASEAN as an institution itself has been closed off from civil society despite international criticism.  ASEAN allows few opportunities for direct engagement
   despite continued efforts by civil society to make its voice heard such as the ASEAN People’s Forum/Civil Society Conference, and in the establishment and procedures of the ASEAN Intergovernmental Human Rights Commission.  Civil society recognizes the need to continue to apply pressure on ASEAN for greater participatory methods, transparency and impartialness in its work on human rights despite the ongoing challenges of engagement.  Through this workshop we hope to strategize on how to ensure representation of the issues and concerns of women migrant workers in ASEAN and to develop recommendations for the addressing the gender dimensions of the future instrument on the protection and promotion of the rights of migrant workers.  
Putting Women and Gender into ASEAN

The ASEAN Civil Society Proposal for the ASEAN Framework Instrument on the Promotion and Protection of the Rights of Migrant Workers names as its fourth core principle that the framework instrument “shall be guided by gender-sensitive policies, processes and practices on migration.”  It includes several provisions to ensure compliance with this principle:

· Ensure equal remuneration between men and women 

· Pregnancy  shall not be considered a legally legitimate reason for termination of work or deportation 

· Maternity benefits and protections shall be included in migrant workers contracts. 

· Government should consider appropriate programs with civil society organizations to conduct outreach and build effective protection systems for domestic workers.   

· Amend labour laws and regulations to ensure domestic workers are specifically included recognized category of worker covered by national labour law, and shall ensure their rights of freedom of association and assembly are protected. 

· Migrant domestic workers shall receive, at a minimum, one day of paid leave in each 7 day period and be allowed off days for public holidays or festivals celebrated by the,, or substitute days off for these.   

· Migrant women workers are provided access to gender-sensitive reproductive health services, in addition to ensuring the protection women worker’s health at workplace.  

· Trained women officers should be involved in witness protection programs for women migrant workers.   

These provisions have already been recommended to the governments of ASEAN but may be further explored in relation to the questions regarding the current situation of migrant women workers in Thailand in the section below.

Brief Summary of General Situation of Migrant Workers in Thailand 
(following the outline of the obligations of Receiving States under the ASEAN Declaration for the Promotion and Protection of Migrant Workers)
Fundamental human rights, welfare and human dignity of women migrant workers (¶ 5) 
Migrant workers from Burma, Cambodia, and Laos come to Thailand seeking a better life, often escaping dire economic circumstances and human rights abuses in their home country.  Their countries of origin generally provide less education, poorer healthcare and fewer employment opportunities.  Nearly all these migrants have entered Thailand without documents and face stigmatization and discrimination.  Despite efforts to formalize and grant legal status to migrants as well as legal guarantees for protection of constitutional and labour rights for non-nationals in the country, the reality is that migrant workers face a life of insecurity.  Because of prejudice, weak policies, and inadequate enforcement of the law, migrant workers are largely denied protection of their fundamental rights including: freedom from discrimination, right to liberty and security of the person, right to just and favorable conditions of work, freedom of assembly/the right to form and join trade unions, the right to social security (social insurance), right to family protection, right to adequate standard of living, right to health, right to education, right to liberty of movement, and freedom from unlawful expulsion. 
  
How would migrant women migrant workers prioritize which of these human rights require the most urgent attention and protection? 
What needs to be changed for migrant women to be able to exercise these rights?

Harmony and Tolerance between Receiving States and Migrant Workers (¶ 6) 
Although there is growing recognition of the contribution of migrant workers to the Thai economy, the predominant discourse is that migrants are a threat to national security, increase crime, and generally destabilize the country.  Permitted to stay solely for the purpose of work, migrants are expected to remain in hidden pockets of society, here only on a temporary basis, housed within their place of employment away from Thai communities, and unable to travel or participate openly in society.  Thailand does not allow the cultures, language and communities of migrants to visibly be part of Thai society.   Overarching sentiments of xenophobia against migrants can lead to instances of collective punishment and violence against migrant communities.     
How do migrant women experience this segregation and exclusion from mainstream society? (in their families and communities, in their work, and in their social lives).
If there were harmony and tolerance between migrants and the host community, how would women migrants’ lives change?

Access to resources and remedies through information, training and education, access to justice and social welfare services (¶ 7)
Although there is a vibrant NGO community operating in Thailand to provide and facilitate information, training and education, and social welfare services to migrants, there are few government-based initiatives and there are significant obstacles limiting access to necessary services for migrants.   
Registration policies to obtain ID cards, work permits or temporary passports/certificate of identity, change regularly and the Thai government rarely distributes this information to migrants in their own languages, in an easy to read or timely manner.   Information regarding other rights, such as labour protection, preventative health and access to justice are rarely provided.  One exception is the PHAMIT program (Prevention of HIV/AIDS for Migrants in Thailand) which is run jointly between Ministry of Public Health and NGOs and trains migrant health workers to perform HIV/AIDS prevention and reproductive health education.     

Opportunities for training and education are extremely limited for migrant workers.  Very few migrants are registered for vocational training and adult non-formal education programs because most migrant workers have to work excessively long hours with little free time for education or leisure. The predominant belief in Thailand is that there is no need to invest or assist in the advancement of skills of migrant workers because they are only allowed to perform unskilled labour on a temporary basis.     

 Access to health is one of the main concerns for migrants.  Registered Migrants must pay into the national healthcare system in order to obtain free healthcare while unregistered migrants must pay for any medical services on their own, both incurring expenses which are generally beyond their means.  Inability to take sick leave from work, lack of publically available or affordable transport, fear of security checkpoints, lack of translation and discriminatory attitudes of hospital staff all limit migrants’ ability to properly access health services. 
Until recently, Thai policy has completely precluded migrants’ participation in the social security system or workman’s compensation fund.  The social security system provides protection for employees in seven circumstances; namely: illness or accident, physical disability, death, child delivery, old age, child assistance and unemployment.   Although a small subsection of temporary passport holders are now eligible to become part of the system and receive some of its benefits, it is yet to be seen if this will be effectively operationalized.   The vast majorities of migrants have absolutely no social safety net.  
Which of these services are particularly inadequate for women? 
What changes could be made to improve women migrant workers access to information, education, justice and social services?

Employment protection, payment of wages, and decent working and living conditions for migrant workers; (¶ 8)
The primary source of employment protection in Thailand is the Labour Protection Act, B.E. 2541 (1998), which provides for a minimum wage, overtime and holiday payments, weekly leave, etcetera.  In theory, the law protects all workers regardless of their legal status. However in reality, employers of migrants regularly violate the law without consequence.  In addition, a large number of occupations in which migrants predominantly work are excluded from protections under the LPA, such as domestic work, sex work, agriculture, fishing and “piece work
.”  Migrants report rampant wage theft (non-payment of wages), violations of the minimum wage, no weekly holidays, unpaid and required overtime, unfair dismissal etc.   Migration policies disallow migrant workers from changing employers (with few exceptions that work in practice
) thus making it difficult for workers to leave abusive working conditions.  Should migrant workers bring cases forward to the labour protection office or labour court, they risk losing legal status and/or face arrest, detention and deportation.  Under the Thai Labour Relations Act B.E. 2518 (1975), migrants may not form their own trade union, thus discouraging migrant workers from organizing themselves to collectively bargain with their employer.  In instances when migrants come together for collective action (i.e. strike), the response is often mass deportation.
The living and working conditions for migrants are generally substandard.  Workers work in unsafe and dangerous conditions, with little compliance to occupational health and safety standards.   A large majority of migrant workers live at their worksite, not subject to any housing regulations and normally in uninhabitable
 structures with poor sanitation.  Live-in domestic workers often have no privacy, individual space, and are restricted from leaving the home.  
How would you compare men and women’s working and living conditions? 
Which areas of women’s working and living conditions need immediate attention?

Access to justice for workers, who are victims of discrimination, abuse, exploitation, violence  (¶ 9)
Although Thailand has legal provisions to protect all victims of discrimination, abuse, exploitation and violence regardless of nationality, migrant workers do not have meaningful access to legal and justice system.  There is a generally a climate of impunity as perpetrators of violations against migrants are rarely prosecuted or punished under the law.  

Protection against discrimination is within the Thai constitution but not protected by specific laws.  Taking a case forward requires sophisticated legal counsel, which is largely inaccessible to migrants.  
A general fear of losing employment, arrest detention and deportation, or retaliation deters most migrant workers from reporting violations of their rights.   Employers regularly confiscate the personal documents of workers as a means to control and confine workers making it difficult to leave an exploitative or abusive situation let alone seek justice thereafter.  When cases of violence against migrants are filed, they are usually not seriously investigated or pursued.  Furthermore, police stations rarely provide translation and there is limited access to government shelters and protection for victims of violence.   If a worker wishes to file a legal case, she/he potentially loses her legal right to stay and/or reveal her undocumented status and risks facing arrest detention and deportation.  
Despite the huge challenges, some migrant workers do use the mechanisms to access justice but without the assistance of NGOs their safety and security is often threatened. 

Are there specific barriers that deter and discourage women from trying to access justice? 
What is needed for women migrant workers to be able to access justice?

Facilitation of Consular functions migrant workers who are arrested, imprisoned or detained (¶ 10)
At this time, only Cambodia provides regular consular services, while Burma and Lao PDR have extremely limited services.  To our knowledge, the Thai government has not encouraged greater consular functions or promoted the consular services for detained migrants.
How could the embassy provide services to women migrant workers?
In the face of lack of consular services, what recommendations can be made for alternatives? 
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� A signatory may not violate the object and purpose of the treaty whereas a ratifying state is legally bound by the treaty.  


� Three regional bodies have established human rights courts which have the power to issue binding decisions on the human rights violations of its member countries.  The newest is the African Court on Human and People’s Rights which rules on the compliance of the 25 member states of the African Union’s with the African Charter of Human Rights.  Commentators believe that the African Court will be better posed to deal with human rights issues in a cultural context such as female genital mutilation.  The Inter-American Court has taken steps to deal with rights violations such as violence against women and forced disappearances in Latin America far before the international community had examined the issues.  


� During the 2nd and 3rd Forum of Migration and Labour, a few civil society representatives were asked to make presentations however there has been no follow up or indication that the input has influenced decision- making.  


� Articles 2, 7, 8, 9,10, 11, 12, 13, of the International Covenant on Economic, Social and Cultural rights (ICESCR) and Articles 9, 12, 13, 22, 23, of the International Covenant on Civil and Political Rights (ICCPR).    


� Piece work is work which is paid by the piece, such as 6 THB for sewing an article of clothing, or money paid for number of kilograms of fish caught.  


� Exceptions are as follows: The employer gives permission (signs release), the employer dies, the employer has stopped his/her business, the employer has physically abused the employee (include sexual harassment) or the Employer doesn’t follow the labour protection laws. The necessary documents and procedures to change employers under these exceptions have not been clearly stated in policy.    


� The Committee for Economic, Social and Cultural Rights defines habitable as adequate space which protects inhabitants from cold, damp, heat, rain, wind or other threats to health, structural hazards, and disease vectors.





9

